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* Article 53 Exceptions to patentability

European patents shall not be granted in respect of:

(a) inventions the commercial exploitation of which would be
contrary to "ordre public" or morality; such exploitation shall not
be deemed to be so contrary merely because it is prohibited by
law or regulation in some or all of the Contracting States;

® Matter contrary to "ordre public" or morality

Any invention the commercial exploitation of which would be
contrary to "ordre public" or morality is specifically excluded
from patentability. The purpose of this is to deny protection to
inventions likely to induce riot or public disorder, or to lead to
criminal or other generally offensive behaviour (see also F II, 7.2).
& "All that the law requires is, that the invention should not be
frivolous or injurious to the well-being, good policy, or sound
morals of society. The word "useful," therefore, is incorporated
into the act in contradistinction to mischievous or immoral. For
instance, a new invention to poison people, or to promote
debauchery, or to facilitate private assassination, is not a
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patentable invention. ”

7 Members may exclude from patentability inventions, the
prevention within their territory of the commercial exploitation
of which is necessary to protect order public or morality,
including to protect human, animal or plant life or health or to
avoid serious prejudice to the environment, provided that such
exclusion is not made merely because the exploitation is
prohibited by their law.

& Offensive and non offensive use

Special attention should be paid to applications in which the
invention has both an offensive and a non-offensive use, e.g. a
process for breaking open locked safes, the use by a burglar
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& [ #1451 Juicy Whip, Inc. v Orange Bang, Inc. (Fed.
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being offensive but the use by a locksmith in the case of
emergency non-offensive. In such a case, no objection arises
under Art. 53(a).

® The Court found that there was no basis for holding that an
invention was unpatentable for lack of utility simply because it
has the capacity to fool some members of the public.

The Court noted that Juicy Whip's drink machine was perfectly
legal, and if Congress didn't like it, they were free to change the
law. However, it was not the job of the USPTO to displace the
police powers of the States and promote the health, order, peace,
and welfare of the community.

. The patent system is not a regulatory body, it only gives you
the right to exclude others. It is for other agencies to determine if
the invention can be legally marketed.

For example, even if you can get a patent on a drug, you can't sell
the drug until you get approval by FDA.

O Rule 28

Exceptions to patentability

(1) Under Article 53(a), European patents shall not be granted in
respect of biotechnological inventions which, in particular,
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concern the following:

(a)processes for cloning human beings;

(b)processes for modifying the germ line genetic identity of
human beings;

(c)uses of human embryos for industrial or commercial purposes;
(d) processes for modifying the genetic identity of animals which
are likely to cause them suffering without any substantial medical
benefit to man or animal, and also animals resulting from such
processes.

(2) Under Article 53(b), European patents shall not be granted in
respect of plants or animals exclusively obtained by means of an
essentially biological process.

" The Board considers that “ordre pubic”must be seen in
particular as defined by norms that safeguard fundamental
values and rights such as the inviolability of human dignity and
the right of life and physical integrity.

2 The composition of claim 4 wherein the dosage form provides
between 0.15 and 0.35 ml per kg of a maximum body weight of a
lower mammal.
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